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Items not Scheduled for Discussion at this meeting: 
 

Referred to Finance and Appropriate Committees 
#359‐16  Submittal of the FY 2018 to FY 2021 Capital Improvement Plan 
  HIS HONOR THE MAYOR submitting the Fiscal Years 2018 to 2022 Capital 

Improvement Plan pursuant to section 5‐3 of the Newton City Charter.  [10/11/16 @ 
11:28 AM] 

 
Public hearing assigned for April 5th: 
#31‐15(5)  Citizens Petition to amend the noise ordinance relative to leaf blowers 

PHILIP JEPSEN ET AL. submitting a petition, pursuant to Article 10, Section 2 of the 
City  of  Newton  Charter,  to  amend  Section  20‐13,  Noise  Control,  in  the  City  of 
Newton Ordinances as it relates to dates and hours of operation of leaf blowers and 
types of leaf blowers allowed. [02/21/17 @ 8:37 AM] 

 
#31‐15(6)  Amendment to noise ordinance relative to leaf blowers 

COUNCILOR LEARY proposing to amend Chapter 20, Restrictions on use of leaf 
blowers, to specify permitted hours of use of electric and battery powered leaf 
blowers from Memorial Day through Labor Day and to exclude, at all times, the use 
of gasoline or fuel‐based generators to charge leaf blower batteries or to power 
electric leaf blowers. [03/13/17 @ 3:26PM] 

 
#34‐13  Ordinance to prohibit polystyrene food/beverage containers 
  ALD. DANBERG, ALBRIGHT, BLAZAR, RICE, LINSKY AND CROSSLEY requesting  a 

prohibition on polystyrene‐based disposable food or beverage containers in the City 
of Newton if that packaging takes place on the premises of food establishments 
within the City. [01/03/13 @ 11:01 AM]   

 
Referred to PS&T, Programs & Services, Public Facilities and Finance Committees 

#59‐17  Appropriate $350,000 for construction of a Parks & Recreation/Police building 
HIS HONOR THE MAYOR requesting authorization to appropriate three hundred fifty 
thousand  dollars  ($350,000)  from Overlay  Surplus  for  the  purpose  of  funding  the 
construction of a new combined Parks & Recreation and Police Department facility 
to be located at the Elliot Street DPW yard.  [02‐17‐17 @ 9:29 AM] 

 
Referred to Programs & Services and Public Safety & Transportation Committees 

#46‐17   Discussion regarding how community policing works 
COUNCILOR  ALBRIGHT  requesting  a  discussion  with  the  Chief  of  Police  and/or 
members of his department to explain to the City Council how “community policing” 
works  in Newton, how  it differs  from traditional policing, how staffing differs  from 
traditional departments, and how it benefits Newton. [02/20/17 @ 3:21 PM] 
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#363‐16  Amendment to the City Council Rules for yearly review of City Clerk’s salary 
PRESIDENT  LENNON  AND  VICE  PRESIDENT  LAPPIN  requesting  an  amendment  to 
Article XI of the Rules and Orders of the City Council to require an annual review of 
the salary of the City Clerk/Clerk of the Council. [10/26/16 @ 3:58 PM] 

 
Referred to Programs & Services and Public Facilities Committees 

#344‐16  Discussion regarding oversight of all city/school buildings to improve efficiencies 
COUNCILOR  LAPPIN  requesting  a  discussion  regarding  the  Public  Buildings 
Department overseeing all public buildings,  including School Department  facilities, 
to improve efficiencies. [10/07/16 @ 10:47 AM] 

 
#301‐16  Amendment to the Tree Preservation Ordinance 
  COUNCILOR  SANGIOLO  requesting  an  amendment  to  the  Tree  Preservation 

Ordinance so that any tree removal requested by a city department be forwarded to 
the  Urban  Tree  Commission  and  all  tree  removal  requests  under  the  Tree 
Preservation Ordinance be posted online  to  give  residents  and  interested  citizens 
notification. [08/09/16 @10:30 PM] 

 
#264‐16  Ord. requiring Councilor notice of and involvement in street tree waiver requests 

COUNCILORS HESS‐MAHAN, NORTON, KALIS, COTE, DANBERG, HARNEY, SANGIOLO, 
LEARY  AND  YATES  requesting  an  ordinance  requiring  that  Councilors  from  each 
respective ward be given notice and a meaningful opportunity to object to granting 
a hardship waiver or permit to remove a street tree. [07/21/16 @ 11:40 AM] 

 

Referred to Land Use, Programs & Services, and Finance Committees 
#256‐16    Request to extend notification area of notice for special permit petitions  
  COUNCILORS COTE, NORTON, HARNEY, BLAZER, BROUSAL‐GLASER, AND LEARY 

requesting an amendment to the City Council Rules, Article X; Section 6 – Additional 
Notification Requirements, to include that the area of notice for special permit 
petitions be expanded beyond the abutters to abutters within 300’ required by 
Massachusetts General Law Chapter 40A to also include property owners within 
600’ of the subject property.  This notification will apply to all classes of building 
except for residential 1 and 2‐family units that will remain 1 or 2‐family units after 
receiving a special permit.  Only abutters to abutters within 300’ will be entitled to 
the rights conferred by Massachusetts General Law Chapter 40A [07/01/16 @2:09 
PM] 

 
Referred to Programs & Services, Public Facilities and Finance Committees 

#175‐16  Authorization to enter into a settlement agreement with National Grid.  
  HIS  HONOR  THE  MAYOR  requesting  authorization  for  the  City  to  enter  into  a 

settlement agreement with Boston Gas Company d/b/a National Grid.  [04/25/16 @ 
6:52 PM]   
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Referred to Programs & Services and Public Facilities Committees 

#141‐15  Discussion on tracking the gas utility infrastructure in Newton 
  ALD. BROUSAL‐GLASER, SANGIOLO, HESS‐MAHAN, COTE, NORTON AND ALBRIGHT 

requesting a discussion with the Director of Urban Forestry, a representative of the 
Department of Public Works and a representative of the Law Department about 
tracking and improving the condition of the gas utility infrastructure in Newton, new 
state statutes governing infrastructure repairs, coordination of increased repair 
work with city operations, the status of negotiations with National Grid to 
compensate for tree deaths resulting from gas leaks, and the possibility of creating a 
utilities working group to monitor progress on these and related issues.  
05/26/15 @ 2:53 PM]   

 

 
Referred to Programs & Services and Public Facilities Committees 

#201‐15  Discussion of the condition of the Kennard Estate on Dudley Road 
  ALD. SANGIOLO requesting a discussion with the Commissioner of Public Buildings, 

the Commissioner of Parks and Recreation, and the Executive Department regarding 
the condition of the property located at 246 Dudley Road (Kennard Estate) and how 
much, if any, repairs and upgrades will be needed as the City relocates the Parks and 
Recreation Department to that location. [09/01/15 @ 4:00 PM] 

 
#483‐14  Resolution to promote cooperative programs with food establishments 
  PROGRAMS & SERVICES COMMITTEE proposing a RESOLUTION to promote a 

cooperative program with food establishments in the City, the Newton‐Needham 
Chamber of Commerce, the Economic Development Commission, the Director of 
Economic Development and members of the Board of Aldermen, to find 
opportunities for these establishments to provide their food services for events in 
the City. [12/02/14 @ 3:56 PM] 

 
Referred to Programs & Services and Finance Committees 

#216‐14  Ordinance amendment for notification of vacancy of unit and/or condo conversion 
  ALD. HESS‐MAHAN, ALBRIGHT, BAKER, CROSSLEY, NORTON AND SANGIOLO 

proposing the following amendments to Chapter 12 Health and Human Services of 
the Revised Ordinances to:  

 require owners of dwellings requiring a Certificate of Habitability under Section 
12‐1 and real estate agents/brokers who receive compensation in connection 
with the particular real estate transaction to notify the Commissioner of Health 
and Human Services whenever an apartment, tenement, or room in a lodging 
house is vacated by the occupant or when an area in an existing building is 
converted to a condominium prior to being reoccupied by a new tenant, lodger 
or occupant;  
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 require educational institutions to disclose addresses of undergraduates living 
off‐campus in Newton;  

 require a fee for certification; and  

 impose a fine for violation of these provisions. [05/14/14 @11:51 AM]  
FINANCE VOTED NO ACTION NECESSARY 7‐0 12/14/15 

 
#398‐13          Discussion of complementary ordinance or regulations for Marijuana Dispensaries 
                         ALD. BAKER & DANBERG requesting a discussion of a possible ordinance, regulations 

or otherwise, to complement zoning regulation of any licensed Registered Marijuana 
Dispensaries to respond to any secondary impacts so as to make the operation of 
such dispensaries as successful as possible. [10/28/13 @ 10:00 AM]   

 
UPDATE ITEMS: 
 

Referred to Programs & Services Committees and Public Facilities 
#12‐17   Request for updates on the Library Expansion Project 
  COUNCILORS CROSSLEY, ALBRIGHT AND BLAZAR requesting periodic updates from 

the Library Trustees and Library Director on the Library expansion project. 
[01/03/2017 @ 3:55 PM] 

 
Referred to Programs & Services Committees and Public Facilities 

#13‐17   Request for updates on the Archive Expansion Project 
  COUNCILORS CROSSLEY, ALBRIGHT, AND BLAZAR requesting periodic updates from 

the City Clerk on the Archives expansion project. [01/03/2017 @ 3:56 PM] 
 

Referred to Programs & Services and Public Facilities Committees 
#27‐16  Updates from the Administration on the renovations at the Aquinas site 
  PROGRAMS & SERVICES AND PUBLIC FACILITIES COMMITTEES requesting that the 

School Department and/or Executive Department provide updates on removal of 
asbestos and other toxic materials that were identified at the Aquinas site, the scope 
and timing of window replacement in particular, and renovations that may be 
necessary to facilitate short and long‐term plans for uses and operations at the site.  
[01/10/16 @ 1:14 PM] 

 
Referred to Programs & Services and Public Safety & Transportation Committees 

#312‐15  Update from Health Department on opiate overdose epidemic 
  ALD. COTE, HARNEY AND NORTON, requesting a review and discussion of the opiate 

overdose epidemic including an update from the Health Department appraising the 
board on the current situation to include comparative statistics from previous years 
as to the number of opiate overdoses handled by first responders.  In addition, what 
is being done immediately to take this on and what support can the Board provide 
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#377‐14  Discussion of proposed changes of use of the Senior Center 
  THE PROGRAMS & SERVICES COMMITTEE requesting a discussion with the Director 

of Senior Services, the Council on Aging and the Executive Department relative to 
changes in the use of the Senior Center at 345 Walnut Street. [10/16/14 @ 5:43 PM] 

 
 

Referred to Programs & Services and Public Facilities Committees 
#119‐14  Update from Inspectional Services on ADA compliance of City properties 
  ALD. ALBRIGHT AND CROSSLEY requesting discussion with the Inspectional Services 

Department to explain the development of short and long term  plans to identify 
and correct buildings, sidewalks, playgrounds, etc., that do not conform to American 
Disability Act (ADA) standards.  The discussion should include information on how 
improvements will be incorporated into the Capital Improvement Plan or if less than 
$75,000 into a comprehensive budget plan to correct ADA deficiencies.  [03/12/14 
@ 4:18 PM] 

 
Respectfully Submitted, 
 
John B. Rice, Chair 
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#56-16 
 

Redlined draft of amendment to Section 12-50(b)(1): 
 
(b) Policy of the city regarding housing practices: 

 
(1) It is the policy of the city to follow all of the provisions set forth in 

M.G. L. Chapter 151B (the Massachusetts Anti-Discrimination Law), M.G.L. 
Chapter 40A (the Massachusetts Zoning Act), M.G.L. Chapter 40B (the 
Massachusetts Affordable Housing Act), 42 U.S.C. § 2000D, et seq. (Title IV of 
the Civil Rights Act of 1964), and 42 U.S.C. § 3601, et. seq. (the Federal Fair 
Housing Act, as amended), 42 U.S.C. §§ 5301-5320 (the Housing and Community 
Development Act of 1974), 29 U.S.C. § 701 et seq. (Section 504 of the 
Rehabilitation Act of 1973), 42 U.S.C. §§ 6101-6107 (the Age Discrimination Act 
of 1975), 42 U.S.C. Chapter 126, § 12101 et seq. (the Americans with Disabilities 
Act), 998, and 42 U.S.C. § 1437 et seq. (the Housing Act of 1937), as amended by 
Pub. L. 105-276, 112 Stat. 2518 (the Quality Housing and Work Responsibility 
Act of 1998), regarding non-discrimination in housing practices.  (Rev. Ords. 
1973, § 2-282; Ord. No. 55, 2-18-75; Ord. No. 79, 7-28-75; Ord. No. 248, 12-5-77; 
Ord. No. S-140, 12-16-85; Ord. No. X-175, 05-26-05; Ord. No. X-201, 04-03-06; 
Ord. No. A-44, 09-15-14) 
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CITY OF NEWTON 

IN CITY COUNCIL 

[Date] 

ORDINANCE NO.____ 

 

BE IT ORDAINED BY THE CITY COUNCIL 
 OF THE CITY OF NEWTON AS FOLLOWS: 
 
 That the Revised Ordinances of Newton, Massachusetts, 2012, as amended, be and are 
hereby further amended as follows: 
 
 Delete Section 12-50(b)(1) Policy of the city regarding housing practices and replace 
with a new Section 12-50(b)(1) Policy of the city regarding housing practices, as follows: 
 
(b) Policy of the city regarding housing practices: 
 

(1) It is the policy of the city to follow all of the provisions set forth in M.G. L. Chapter 
151B (the Massachusetts Anti-Discrimination Law), M.G.L. Chapter 40A (the 
Massachusetts Zoning Act), M.G.L. Chapter 40B (the Massachusetts Affordable 
Housing Act), 42 U.S.C. § 2000D, et seq. (Title IV of the Civil Rights Act of 1964), 
42 U.S.C. § 3601, et. seq. (the Federal Fair Housing Act, as amended), 42 U.S.C. §§ 
5301-5320 (the Housing and Community Development Act of 1974), 29 U.S.C. § 701 
et seq. (Section 504 of the Rehabilitation Act of 1973), 42 U.S.C. §§ 6101-6107 (the 
Age Discrimination Act of 1975), 42 U.S.C. Chapter 126, § 12101 et seq. (the 
Americans with Disabilities Act), 998, and 42 U.S.C. § 1437 et seq. (the Housing Act 
of 1937), as amended by Pub. L. 105-276, 112 Stat. 2518 (the Quality Housing and 
Work Responsibility Act of 1998), regarding non-discrimination in housing practices.   

 
 
 
 
Under Suspension of Rules 
Readings Waived and Adopted 
__ yeas and __ nays __ absent 
 
 
 
Approved as to legal form and character: 
 
 
 
DONNALYN B. LYNCH KAHN 
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II. Legal Context 
 
The promotion and exercise of fair housing requires freedom from the impediments of 
discriminatory rental, sales, lending and insurance practices, exclusionary zoning and land use 
practices, and from other barriers to housing choice and residence in communities of 
opportunity.  There is an extensive legal framework addressing these issues that creates 
obligations on the Commonwealth, as a whole, on DHCD and other housing agencies in 
particular, on municipalities, and on private entities involved in housing and community 
development activities.  The legal framework establishes two distinct obligations: (1) to not 
discriminate, including the prohibition on creating “disparate impact”, and (2) to affirmatively 
further fair housing. 
 

A. Duty not to Discriminate and Disparate Impact 
 
State and federal laws, including the Massachusetts anti-discrimination law (Massachusetts 
General Laws Chapter 151B), the federal Fair Housing Act (Title VIII of the Civil Rights Act of 
1968, as amended), Title VI of the Civil Rights Act of 1964, the Americans with Disabilities 
Act, Section 504 of the Rehabilitation Act of 1973, and the Age Discrimination Act, prohibit 
discrimination in housing. In Massachusetts, discrimination because of the following is 
prohibited: race; color; national origin; religion; sex; disability/handicap; familial 
status/children; marital status; age; sexual orientation; military status (veteran or member of the 
armed services); public assistance recipiency/housing subsidy; genetic information; and ancestry.   
 
Discriminatory housing practices include: refusing to rent, sell, negotiate, or otherwise make 
unavailable or deny a dwelling; steering; discriminatory terms, conditions, or privileges or 
discriminatory provision of facilities or services; discriminatory statements, notices, and 
advertising; misrepresenting availability; blockbusting; refusing to make reasonable 
accommodations and/or modifications for persons with disabilities; non-compliance with federal 
and state accessibility design and construction requirements; discriminating in residential real-
estate related transactions, credit, and brokerage services; sexual harassment; and interfering, 
coercing, intimidating, or threatening any person in the exercise or enjoyment of their fair 
housing rights.  Additionally, the Massachusetts law also prohibits denial of housing and 
discrimination against families with children under six years of age because of the existence of 
lead paint.14 
 
Disparate impact is an important legal theory in which liability based upon a finding of 
discrimination may be incurred even when the discrimination was not purposeful or intentional.  
Generally, under federal precedent, the disparate impact theory applies when the plaintiff is able 
to prove through strong statistical evidence, that a rule or policy, albeit neutral on its face, has an 
adverse effect on persons protected under fair housing laws.  However, in the recent Langlois v. 
Abington Housing Authority case, a Massachusetts federal court recognized a disparate impact 
claim, absent any showing of intent, where the defendant local housing authorities failed to 

                                                           
14 M.G.L. c.111, § 199A. 
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affirmatively further fair housing to evaluate and address such an impact.15  The court also 
imposed the burden on the defendant housing authority to show that its actions were the least 
discriminatory alternative.16 
 
DHCD, then the Executive Office of Communities and Development, also previously opined (in 
1986) on disparate impact in the context of state-aided public housing minority affirmative 
action preferences for tenant selection:  
 

Disparate impact on racial minorities cannot be ignored by a state agency charged with 
regulatory oversight of a state wide, publicly supported housing program.  Remedial 
efforts are justified and warranted.  Nor is the effect likely to change without such 
affirmative efforts given the percentages of local minority residents in the state’s 
communities.17        

 
Some federal courts have required some showing of discriminatory intent when evaluating 
whether the public defendant has a legitimate justification for its actions.18  However, in contrast 
to equal protection claims under the U.S. Constitution, the Supreme Court has held that evidence 
of discriminatory intent is not necessary under a federal statutory prohibition against 
discrimination.19  
 
Establishing disparate impact may be achieved through a variety of measures.20  The defendant 
must then generally establish that there was a legitimate justification for the policy and that there 
were not less discriminatory actions the defendant could have alternatively taken.   

                                                           
15 234 F. Supp. 2d 33 (D. Mass. 2002) (finding disparate impact on minorities where the community had a smaller 
proportion of minority residents than the larger geographical area in which Section 8 applicants were drawn, where 
local preferences applied to the PHA program waiting lists led to significantly fewer minorities actually 
participating in PHA programs than minorities waiting to participate in PHA  programs, and where the justification 
of need for the residency preferences was not sufficient); see also Comer v. Cisneros, 37 F.3d 775 (2d Cir. 1994). 
 
16  Id. 
 
17 Memorandum by Hollis Young, Chief Counsel, December 1, 1986. 
 
18 See e.g., Metropolitan Housing Development Corp. v. Village of Arlington Heights, 558 F.2d 1283 (7th Cir. 1977) 
(holding the following four-factor analysis should be applied: 1) the strength of the plaintiff’s showing of 
discriminatory effect; 2) evidence of the defendant’s discriminatory intent (though this be insufficient to make out 
an intentional violation); 3) the defendant’s interest in taking the challenged action; 4) whether the plaintiff seeks to 
compel the defendant to affirmatively provide housing or merely to refrain from interfering with others who wish to 
provide housing). 
 
 
19  Id. (holding that absent evidence of discriminatory purpose, the Village of Arlington Heights could not be held in 
violation of the Equal Protection Clause of the Fourteenth Amendment for denying the rezoning necessary for the 
development of low-income housing, even though the denial disproportionately affected African Americans); but 
see Griggs v. Duke Power Co., 401 U.S. 424 (1971) (employment discrimination case in which the Supreme Court 
holding that the absence of evidence of discriminatory intent does not absolve the defendant from liability under 
Title VII of the Civil Rights Act of 1964). 
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Similar to disparate impact claims, perpetuation of segregation claims may also be brought to 
address actions that have a discriminatory effect on communities.  Perpetuation of segregation 
claims have generally been brought against municipal defendants based upon their zoning and 
land use actions or decisions (even when not based upon a policy) to impede the development of 
housing that would increase integration in areas that are predominantly white.21  Perpetuation of 
segregation claims derive unique legitimacy under the federal Fair Housing Act due to the Act’s 
legislative intent of desegregation.  Therefore, it is arguably more difficult for governmental 
entities to defend against a perpetuation of segregation claim under the Fair Housing Act than 
against a Constitutional claim or other type of disparate impact claim. 
 

B. The Duty to Affirmatively Further Fair Housing 
 
While the obligation not to discriminate obviously is critical, it is the obligation to further fair 
housing that is most commonly overlooked and/or misunderstood, and which establishes the 
requirement that the Commonwealth and its political subdivisions assume an active, affirmative 
posture with respect to fair housing.  
 
Prohibition of discrimination and/or the enforcement of antidiscrimination laws is not sufficient.  
Liability may arise when there is a failure to affirmatively further fair housing as required.  Such 
a failure may include perpetuating racial segregation patterns and adopting other policies and 
activities that have a disparate impact on a protected class.  Case law has not clearly established 
whether the duty to affirmatively further fair housing under the Fair Housing Act extends to 
recipients of federal housing and urban development funding beyond government entities, 
although federal executive orders indicate that HUD is to extend its duty to affirmatively further 
fair housing to the recipients of its funding.   Federal Executive Order 12259 followed by 
Executive Order 12892 provide that federal agencies shall require applicants or participants of 
federal agency programs relating to housing and urban development to affirmatively further fair 
housing. 
 
HUD provides examples of potential methods for affirmatively furthering fair housing, such as:  
 

• Establishing fair housing enforcement organizations in needed areas;  

                                                                                                                                                                                           
20 As outlined by the Citizens’ Housing and Planning Association, one method is performing standard deviation 
statistical analysis, or calculating the extent to which actual outcomes deviate from expected outcomes; another 
method is the “four-fifths rule,” or the standard that a selection rate of a group that is less than 80% of the selection 
rate of the group with the highest selection rate is evidence of disparate impact.  Meeting Local Housing Needs: A 
Practice Guide for Implementing Selection Preferences and Civil Rights Requirements in Affordable Housing 
Programs.  Citizens’ Housing and Planning Association.  September 2004. See also Langlois v. Abington Housing 
Authority, 234 F. Supp. 2d 33 (D. Mass. 2002).  Note also that in Commonwealth v. Lora, 451 Mass. 425 (2008), a 
criminal case in which a disparate treatment claim under the Massachusetts Declaration of Rights was raised, the 
Massachusetts Supreme Judicial Court recognized that credible statistical evidence raising a reasonable inference of 
impermissible discrimination shifts the burden to the Commonwealth to provide a race neutral explanation for its 
actions. 
 
21 See e.g., Huntington Branch, NAACP v. Town of Huntington, 844 F.2d 926 (2d Cir.) aff'd per curium, 488 U.S. 15 
(1988; Metropolitan Housing Development Corp. v. Village of Arlington Heights at 1290 (see supra note 18). 
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• Developing counseling programs promoting housing choice voucher use outside minority 
and low-income concentrated areas;  

• Providing outreach to housing providers outside minority and low-income concentrated 
areas; 

• Marketing available housing to persons less likely to apply for housing in a particular 
area; and 

• Encouraging banks and other lending institutions to operate in underserved areas and for 
underserved populations, and to make credit and loan amount determinations that are 
inclusive to protected classes. 

 
The duty to affirmatively further fair housing has statutory bases discussed in the Statutory 
Framework Section below.  One such statute is the Housing and Community Development Act 
of 1974, under which state and local grantees of certain HUD funding are required to certify that 
they affirmatively further fair housing.22  In order to certify that it has affirmatively furthered fair 
housing, a jurisdiction must conduct an analysis of impediment to fair housing, take appropriate 
actions to overcome the impediments identified in the analysis, and maintain records reflecting 
action and analysis.  Under the Consolidated Plan, HUD funded recipients, including DHCD and 
entitlement communities, are required to: (1) examine and attempt to alleviate housing 
discrimination within their jurisdiction; (2) promote fair housing choice for all persons; (3) 
provide opportunities for all persons to reside in any given housing development, regardless of 
race, color, religion, sex, disability, familial status, or national origin; (4) promote housing that is 
accessible to and usable by persons with disabilities; and (5) comply with the non-discrimination 
requirements of the Fair Housing Act. 
 
Key fair housing case law relevant to the duty to affirmatively further fair housing is included in 
the Appendix of this document. 
 

C. Statutory Framework 
 

Federal Fair Housing Act (FHA) – Title VIII of the Civil Rights Act of 1968 requires that the 
U.S. Department of Housing and Urban Development (HUD) and all executive departments and 
agencies “affirmatively further the Fair Housing Act.”23 This obligation has been interpreted to 
extend to recipients of HUD funding thereby extending its requirements, at a minimum, to state 
and local jurisdictions, and, arguably, to the ultimate grantee of such funds.24  The FHA also 
supports DHCD’s affirmative civil rights obligations pursuant to state regulations at 760 CMR 

                                                           
22 Note that in the recent case U.S. ex rel. Anti-Discrimination Center of Metro New York, Inc. v. Westchester 
County, New York (S.D.N.Y. 2009), the U.S. District Court for the Southern District of New York denied 
defendant’s motion for summary judgment, finding that Westchester County violated the False Claims Act by 
knowingly making false certifications to affirmatively further fair housing when its Analyses of Impediments to Fair 
Housing did not identify impediments on the basis of race. 
 
23 42 U.S.C. §3608(d). 
 
 
 

#56-16



 11

47, which require DHCD to take into consideration fair housing compliance by potential 
grantees in the award of all discretionary grants.25  
     
Housing and Community Development Act of 1974 -- Requires Community Development Block 
Grant (CDBG) recipients – states and local government -- to affirmatively further fair housing by 
promoting housing opportunity and accessibility for the classes of persons protected under the 
Fair Housing Act.  (42 USC 1437f and 5301 et seq.).  The award of CDBG funds is conditioned 
on the certification by the state or local government that it will affirmatively further fair housing 
(see e.g., 42 USC 5304(b)(2)). 
 
The Quality Housing and Work Responsibility Act of 1998 --Applies to public housing and 
public housing agency-administered (PHA) Housing Choice Voucher programs and requires 
certification to affirmatively further fair housing. 
 
The Americans with Disabilities Act –  
Title II of the Americans with Disabilities Act of 1990 (ADA) prohibits discrimination in 
services, programs, or activities by state and local governments and their departments, agencies, 
and instrumentalities. 
 
Chapter 151B of the Massachusetts General Laws –  
Chapter 151B closely mirrors the Fair Housing Act.  However, Chapter 151B significantly 
expands the classes of persons protected under the Fair Housing Act and reduces the exemptions 
from liability available to a housing provider under the Fair Housing Act.  Chapter 151B does 
not independently impose an obligation to “affirmatively fair housing.” 
 
Chapter 40B of the Massachusetts General Laws –  
Chapter 40B is a fair housing response to zoning and associated local permitting requirements 
that limit housing access through the exclusion of certain forms of housing.  Although it does not 
explicitly address racial segregation, “…in its thirty-four year history…40B has proven to be a 
vital tool for racial inclusion by creating a more varied and affordable mix of housing types—
entry points for diverse families—in local communities.”26 

                                                           
25 760 CMR 47.04(1), “Affirmative Action Regulations Governing Recipients of EOCD/DCA Financial 
Assistance.” 
 
26 Glover, Blackwell, and Bell.  2005.  “Equitable Development for a Stronger Nation.”  In The Geography of 
Opportunity: Race and Housing Choice in Metropolitan America.  Edited by Xavier De Souza Briggs, pp. 300.  
Brookings Institution Press. 
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   Last Revised 5/14/10 

Table 1: Applicability of Key Fair Housing Statutes to Protected Classes 
         

  
Federal 
Statutes: 

      State Statute:

Protected Class=X 

Fair 
Housing 

Act (Title 
VIII) 

Civil 
Rights Act 
of 1866 § 
1981 and 

1982 

Title VI of 
the Civil 

Rights Act 

Housing 
& Comm. 
Dev. Act 
(Title I, § 

109) 

Section 504 of 
the 

Rehabilitation 
Act 

 

Title II of 
the 

Americans 
with 

Disabilities 
Act 

Age 
Discrimination 

Act 

Massachusetts 
Civil Rights 
Act (M.G.L. 

§151B) 

Race 

X X X X    X 

Color X X X X    X 
National Origin X  X X    X 

Religion (creed) 
X   X    X 

Sex X   X    X 
Familial Status X       X 
Disability X    X X  X 
Age        X X 
Marital Status        X 
Public 
Assistance/Housing 
Subsidy Recipiency 

       X 

Sexual Orientation        X 
Military 
Status/Veteran 

       X 

Ancestry/Genetics  X      X 
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Table 2: Applicability of Key Fair Housing Statutes to Government Units & Housing Providers 
         
Y = Covered Entity Z = Duty to     

Affirmatively 
Further Fair 
Housing               

  
Federal 
Statutes:             State Statute: 

  

Fair Housing 
Act (Title VIII) 

Civil Rights 
Act of 1866 § 
1981 and 1982

Title VI of 
the Civil 
Rights Act 

Housing & 
Comm. Dev. 
Act of 1974 

Section 504 of 
the 
Rehabilitation 
Act of 1973 

Title II of the 
Americans with 
Disabilities Act 

Age 
Discrimination 

Act 

Massachusetts 
Civil Rights 
Act  
(M.G.L. c. 
§151B) 

Commonwealth of 
Massachusetts  Y, Z Y Y Y, Z Y Y Y Y 

DHCD Y, Z Y Y Y, Z Y Y Y Y 
Municipalities Y, Z (Z if 

receive federal 
funding) 

Y Y (if 
receive 
federal 
funds) 

Y, Z (if 
receive HUD 
housing or 
community 
development 
funding 
specified in 
Act) 

Y (if receive 
federal funds) 

Y Y (if receive 
federal funds) 

Y 

Other housing 
providers (including 
MA quasi-public 
agencies, property 
owners, developers, 
managers, real estate 
agents, brokers, 
etc.)**Some exceptions 
apply. 

Y, Z * 
 
*Case law not 
clear whether Z 
extends to 
recipients of 
federal funding 
beyond  gov’t 
entities  

Y Y (if 
receive 
federal 
funds) 

Y (if receive 
federal funds 
per the Act, 
see 24 CFR 6) 

Y (if receive 
federal funds) 

Y (to state/local 
government 
departments, 
agencies, and 
instrumentalities) 

Y (if receive 
federal funds) 

Y 
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   Last Revised 5/14/10 

Table 3: Fair Housing Policy Implementation Tasks 
 
 

FAIR HOUSING 
TOPIC 

IMPLEMENTATION TASK RESPONSIBLE 
ENTITY 

BASIS 

Expand 
Opportunities  - 
General 
 

Incorporate a funding preference for project sponsors 
that will develop projects in locations that will expand 
opportunities and reduce concentrations of poverty for 
persons protected under fair housing laws 

All state and local 
housing funding 
agencies 

Fair Housing Act; 
Thompson v. HUD, 348 F. Supp. 2d 398 
(D. Md. 2005); Shannon v. HUD, 436 F. 2d 
809 (3d Cir. 1970); U.S. v. Yonkers Board 
of Ed., 624 F. Supp. 1276 (SDNY 1985). 

Expand 
Opportunities  - 
General 
 

Work with Office of Access & Opportunity to increase 
coordination among agencies to further 
Commonwealth’s Smart Growth principles 

All state agencies Fair Housing Act; 
Thompson v. HUD, 348 F. Supp. 2d 398 
(D. Md. 2005); Shannon v. HUD, 436 F. 2d 
809 (3d Cir. 1970); U.S. v. Yonkers Board 
of Ed., 624 F. Supp. 1276 (SDNY 1985). 

Expand 
Opportunities  - 
General 
 

Work with Office of Access & Opportunity to flesh out 
the fair housing evaluation criteria in Commonwealth 
Capital scoring for state discretionary grants (see chart 
at p. 22)  

All state agencies Fair Housing Act; Executive Order 215; 
Commonwealth’s Sustainable Development 
Principles;  Southern Burlington Co. 
NAACP v. Mount Laurel Tp., 67 NJ 151, 
336 A. 2d 713 (1975); Massachusetts 
Constitution.  
 

Expand 
Opportunities  - 
General 
 

Create fair housing evaluation standards for DHCD 
discretionary funding to communities  

DHCD Fair Housing Act; Executive Order 215; 
Commonwealth’s Sustainable Development 
Principles;  Southern Burlington Co. 
NAACP v. Mount Laurel Tp., 67 NJ 151, 
336 A. 2d 713 (1975); Massachusetts 
Constitution; 760 CMR 47 

Expand 
Opportunities  - 
General 
 

Review zoning bylaws for potential discriminatory 
effects of the zoning, in addition to the AGO Civil 
Rights Division review of language for violations of 
civil rights laws. 

DHCD Southern Burlington Co. NAACP v. Mount 
Laurel Tp., 67 NJ 151, 336 A. 2d 713 
(1975). 

Protected Classes Examine existing local preference policy for private 
assisted housing to determine if 70% threshold should 
be lowered and/or applicant pool balancing policy 
should be amended to ensure that local preferences are 

DHCD Fair Housing Act; Community 
Development Act of 1974; Langlois v. 
Abington Housing Authority, 234 F. Supp. 
2d 33 (D. Mass. 2002); U.S. v. Yonkers 
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FAIR HOUSING 
TOPIC 

IMPLEMENTATION TASK RESPONSIBLE 
ENTITY 

BASIS 

not either a violation of the duty to affirmatively further 
fair housing and/or have a disparate impact on protected 
classes 

Board of Ed., 624 F. Supp. 1276 (SDNY 
1985); U.S. v. Starrett City Associates, 840 
F. 2d 1097 (2d Cir. 1988). 

Protected Classes Examine 100% local preference for public housing 
authorities (c.121B, s. 32) in light of current statutes 
and case law  

DHCD Fair Housing Act; Community 
Development Act of 1974; Langlois v. 
Abington Housing Authority, 234 F. Supp. 
2d 33 (D. Mass. 2002); U.S. v. Yonkers 
Board of Ed., 624 F. Supp. 1276 (SDNY 
1985); U.S. v. Starrett City Associates, 840 
F. 2d 1097 (2d Cir. 1988). 

Expand 
Opportunities   
- General 

Revise C.40B regulations, as necessary, to improve 
implementation and administration 

DHCD  

Expand 
Opportunities   
- Families 
w/Children 
- Households of 
Color 
- Persons with 
Disabilities 

Revise Subsidized Housing Inventory Guidelines to 
require appropriate balance in development of age-
restricted housing in relation to housing that is not so 
limited 
 

DHCD  

Expand 
Opportunities   
- Families 
w/Children 
- Households of 
Color 
- Persons with 
Disabilities 

Provide guidance on permissible use of CORI and 
criminal record screening 

DHCD  

Expand 
Opportunities   
- Families 
w/Children 

Condition funding to developments and communities on 
the inclusion of larger units (3+ bedrooms) when there 
are disproportionately low affordable housing 
opportunities in the community for larger families. 

All state housing 
funding agencies 

Fair Housing Act; M.G.L. c. 15B 
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FAIR HOUSING 
TOPIC 

IMPLEMENTATION TASK RESPONSIBLE 
ENTITY 

BASIS 

- Households of 
Color 
Expand 
Opportunities   
- Families 
w/Children 
- Households of 
Color 

Modify the tax credit Qualified Allocation Plan 
(QAP)’s current threshold requirement that 75% of the 
units in a project have two bedrooms to include a partial 
requirement for three plus bedrooms, or at least require 
an average of two units in order to accommodate both 
small and larger households 
 

DHCD Fair Housing Act; M.G.L. c. 15B 

Expand 
Opportunities--  
Persons with 
Disabilities 

Allow for-profit developers to serve as project sponsors 
under the Community Based Housing (CBH) and 
Facilities Consolidation Fund (FCF) programs 

Legislature Americans With Disabilities Act (ADA); 
Olmstead v. L.C., 527 U.S. 581 (1991); Fair 
Housing Act. 

Physical 
Accessibility 

Convene a focus group, including members of the Fair 
Housing Advisory Panel and the Housing Development 
Division, to determine the most practicable method for 
promoting visitability and universal design to broaden 
housing opportunities for persons with disabilities 

DHCD Americans With Disabilities Act (ADA); 
Olmstead v. L.C., 527 U.S. 581 (1991); Fair 
Housing Act. 

LEP Create Limited English Proficiency (LEP) responsive 
Plan (“Language Assistance Plan or LAP”) for all state 
programs and federal (state administered) programs 
(including IS – website) 

All state housing 
funding agencies; 
local entities that 
are recipients of 
federal funds 

Title VI of the Civil Rights Act of 1964; 
HUD regulations; Fair Housing Act 

LEP Create a list of resources, including interpreters, to 
address LEP concerns       
                                                   

DHCD 
 
 
 
 

Title VI of the Civil Rights Act of 1964; 
HUD regulations; Fair Housing Act 
 
 
 

LEP Identify resources and collaborate with spectrum of 
counseling and fair housing agencies for outreach to 
underserved LEP groups in other languages, 
particularly in Spanish and Portuguese in the 

DHCD Title VI of the Civil Rights Act of 1964; 
HUD regulations; Fair Housing Act 
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FAIR HOUSING 
TOPIC 

IMPLEMENTATION TASK RESPONSIBLE 
ENTITY 

BASIS 

underserved southeastern Massachusetts area 
 

Physical 
Accessibility 

Identify gaps in current state and federal accessibility 
requirements (e.g., housing typologies that are not 
covered) and address through regulation and/or policy  

DHCD Americans With Disabilities Act (ADA); 
527 U.S. 581 (1991); Fair Housing Act.; 
Rehabilitation Act; MAAB regulations 

Physical 
Accessibility 

Ensure funding programs accurately scope and monitor 
compliance with state and federal accessibility 
requirements.  Provide trainings on accessibility 
requirements for developers and architects 

All state and local 
housing funding 
agencies  

 

Education & 
Technical 
Assistance 
- Municipalities 
and Housing 
Industry 

Identify opportunities to provide fair housing training, 
through staff resources and collaboration with other 
groups, for municipalities, local housing authorities, 
lottery agents, rental assistance administrators, 
developers and property managers  

DHCD Fair Housing Act; Americans With 
Disabilities Act (ADA); Equal Protection 
Clause of the 14th Amendment; Community 
Development Act of 1974; DHCD Fair 
Housing Mission Statement 

Technical  
Assistance 
- Municipalities 

Provide financial and staff support to municipalities to 
assist in the development and implementation of 
comprehensive housing plans that is consistent with fair 
housing principles 

DHCD  

Education 
-  Consumers 

Require that housing authorities, regional rental 
assistance administering agencies and Housing 
Consumer Education Centers provide information 
identifying the advantages of opportunity areas to 
households who are issued vouchers and/or relocated 
from public housing, or otherwise provided housing 
search assistance 

DHCD Fair Housing Act; HUD Memo, 
“Affirmatively Furthering Fair Housing in 
the CDBG,” Feb. 9, 2007; Title VI of the 
Civil Rights Act of 1964; HUD Moving to 
Opportunity (MTO) Project 

Expand 
Opportunity 
-  General 

Evaluate the state voucher programs, as well as the 
federal voucher program administered by the 
Commonwealth, on a regular basis and take action, as 
necessary, to ensure that the voucher payment standards 
are sufficient by market area to further mobility to low 
poverty, high opportunity areas 

DHCD Fair Housing Act; HUD Memo, 
“Affirmatively Furthering Fair Housing in 
the CDBG,” Feb. 9, 2007; HUD Moving to 
Opportunity (MTO) Project 
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